Life was different when I first practiced in family law. Parenting cases were strictly pleaded in the applications and responses, the rules of evidence were applied in all cases and on the first day of any hearing the affidavit material was ripped to shreds by opposing counsel with slabs of your hard work struck as inadmissible. The court process was clearly defined and there was a strict order as to the presentation of evidence.
The family law trial world changed on 1 July 2006 with the introduction of the "less adversarial trial" system. The insertion of Division 12A into the Family Law Act 1975 (Cth) ("the FLA") brought with it a whole new regime of case management and trial process that amongst other things focused attention on the best interest of children from the outset both in terms of outcome of the proceedings and the conduct of the proceedings themselves.
The introduction of a more 'user friendly' trial process included the relaxing of certain admissibility requirements in relation to evidence has resulted in many legal practitioners failing to forensically consider what is the "evidence" when drafting
In the old days.
affidavit evidence in chief for their clients. The result is that the material in an affidavit is frequently of no assistance to their client's case and of no evidentiary value.
Despite these user friendly provisions in Division 12A and in particular section69ZT (1) -
DON'T THROW THE BABY OUT WITH THE BATH WATER!!!!!!!
Judicial Officers are still required to make determinations based on the "evidence" before them and it is not enough to "get the evidence in" but the evidence must be able to be attributed significant weight if it is to assist your client's case.
This paper considers Division 12A and what it actually does in general terms and specifically in relation to the use of evidence in proceedings. I hope to provide some guidance to assist you in preparing cases to ensure you maximise the impact of your client's evidence.
It is time to revisit Division 12 A of the Family Law Act 1975 and how it operates.
Division 12 A was inserted into the FLA in 2006 as part of a suite of provisions designed to overhaul how the family law system dealt with matters involving children.
This included the simplification of the conduct of parenting proceedings in an environment where the FLA required the community to think very differently about parenting after separation.
A presumption in relation to shared parental responsibility and the mandatory requirement for the court to consider a child spending equal time with his or her parents in circumstances of equal shared parental responsibility were ground breaking concepts. These and many other changes were introduced by the Family Law Amendment (Shared Parental Responsibility) Act.2006 (Cth) , ("Shared PR Act").
Division 12A -The user friendly division?
Many practitioners will not recall a world other than that which was introduced by the Shared PR Act in July 2006 however for those of us who have practised under the old regime, the differences particularly in relation to the conduct of proceedings are marked. The provisions in Division 12 A have led to an environment where many practitioners do not think about the evidentiary quality of the material when drafting affidavits particularly in terms of the weight a court will give to the deposed "facts".
Division 12A was inserted if the FLA by Schedule 3 of the shared PR Act. In the second reading speech of the shared PR Bill the then Attorney General, Phillip Those proceedings which are brought under Part VII, "child related proceedings, The principles of division 12A are set out in section 69ZN subsections (3), (4), (5), (6) & (7) of the FLA. In short the principles require both the Court and the parties to be child focused in their respective approaches including considering the needs of the child/children and the impact of the conduct of the proceedings on the child/children in determining how the proceedings should progress. The proceedings are to be closely 
What does the division require of the Court and the Parties?
It is interesting to note that failure to comply with these requirements will not of itself invalidate the proceeding or orders made.
The court is given very wide powers to: --direct the conduct of the proceedings;
-truncate proceedings;
-direct the parties to prepare expert material at a time well before the allocation of a hearing date;
-make findings of fact other than at the final hearing;
-determine a matter arising from the proceedings; and -make orders in relation to any specific issue at any stage in the proceedings 8 .
These provisions allow the judicial officer to tease out the issues and direct the parties' attention towards those issues that will most significantly impact on the best interests of the child.
Judicial officers who make findings of fact and make orders prior to the final hearing are not required to disqualify themselves from further hearing the matter on that basis alone (although it is suggested that an adverse finding of credit may be something that may give rise to an application for disqualification). Another significant shift away form the old adversarial process.
In keeping with the view that cases should be managed by a consistent expert team, a judicial officer may, at any time, appoint a family consultant to be the family consultant in the proceedings. This section must be read with subsection 2 which says "the court may give such weight (if any) as it thinks fit to evidence admitted as a consequence of a provision of the Evidence Act 1995 not apply because of this subsection."
(Emphasis added).
I cannot emphasise too strongly the impact of this subsection that seems to be sadly missed by many practitioners who are of the view that as long as the material is admitted into evidence it can be relied upon to support their case. The judicial officer may read the material but give it no weight! The best way to ensure that appropriate weight is given to the evidence is ensure compliance with the EA. even though strict compliance is not required to admit that evidence.
The Court also has discretion under subsection 3 of 69ZT in that the court may decide, notwithstanding the provisions of s69ZT (1) that it may apply a provision of a mentioned part or division of the Evidence Act provided that following are satisfied; --(a) the circumstances of the case are exceptional; and -(b) the court has taken into account; -(i) the importance of the evidence in the proceedings; and
(ii) the nature of the subject matter of the proceedings; and (iii) the probative value of the evidence; and (iv) the powers of the court to adjourn the hearing, to make another order or to give a direction in relation to the evidence.
If a court exercises discretion and does apply a part or division of the E A, the court may give that evidence such weight as the judicial officer thinks fit. Consideration of the limited circumstances under which subsection 3 may be enlivened is discussed later in this paper.
To ensure that the principles in relation to the rules of evidence were not enlivened in any other way the FLA in s69ZT (5) makes it clear that the operation of subsection (1) does not revive the common law or state law which would otherwise have operated but for the provisions of the EA referred to in subsection (1)
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. 
It does not mean that the Evidence

But what does it all mean?
should be aware of those provisions. I have not included each and every section that remains in force however I have summarised those which I think are particularly relevant to Family Law parenting proceedings and placed * against those sections which are in my view, very significant.
Be aware that evidence in affidavit are still subject to the requirements of form, and cannot contain conclusions, submission or argument.
The EA sets out the standard of proof in civil proceedings at s.140 (1) Similarly, s142 EA prescribes the standard of proof for the consideration of whether evidence is admissible or any other question arising under the EA. The standard of proof is again on the balance of probabilities and the Court is required to consider the importance of the evidence in the proceedings and the gravity of the matters alleged.
It is suggested that evidence should be thought about as being on a continuum relative to the issue for determination and the gravity of that issue. Evidence is rarely black or white but in varying shades of grey. Viewed this way it is easy to understand why careful consideration must be given to the weight evidence is to be given if it is admitted merely because of the provisions in s.69ZT (1).
The provisions of the EA relating to relevance are not affected by s69ZT (1) of the FLA therefore evidence must always be relevant and irrelevant material can be struck out. All evidence must have connection to the fact(s) in issue before the Court. It must be capable of assisting the judicial officer to determine whether an alleged fact exists.
There are many facts which are interesting but just not relevant to the issue to be determined, and in all cases those facts are not admitted into evidence.
Evidence which is relevant may not be admissible under the EA which largely codifies the common law position in relation to the rules of evidence
16
. As discussed many of the provisions of the EA that relate to the question of admissibility are excluded by s.69ZT (1). It is suggested that the issue of the invoking of s.69ZT (3) of FLA will often arise early in the hearing and frequently will be determined as an interim or interlocutory issue prior to trial.
The significant question for the Court is, what weight if any, will be given to a particular piece of evidence which is only before the Court pursuant to s.69ZT (1)?
A consequence of s69Z (2) How do you ensure that the evidence you want to rely upon is given as much weight as possible?
Clearly if the evidence you rely upon would be admitted even if the excluded provisions of the EA applied then this is evidence which the court would give significant weight. It is important therefore that you are aware of the general principles in relation to evidence to ensure that you put the best possible evidence before the court.
In addition to the EA you must also be aware that when drafting affidavits, arguments, submissions and conclusions are not permitted. Arguments and submission are not evidence. In relation to conclusions, state the facts by which the court can draw the conclusion thereby ensuring the facts are admissible.
There is no substitute for re-reading the relevant parts of the EA. Until you are able to review the EA the following summary may be helpful. Those provisions of the EA which are not applied in Division 12A proceedings conducted pursuant to s.69ZT (1) of the FAL are marked with an asterisk * so that you can identify them.
As a very general guide the evidence must be the best evidence that can be given. A fact or event which the person giving evidence, has seen, heard or experienced themselves. The doctor who saw the patient is the best person to say how the patient presented; the neighbour who observed the accident is the best person to provide her observations not the person she spoke to her on the phone and told about the event.
Likewise, evidence of the doctor who assessed the injuries is the best evidence while the summary given by a person who read the report by the doctor would be given little weight.
Evidence also needs to be able to be tested. An assertion of fact, for example that the car was blue; needs to be tested in cross examination. Therefore, the best evidence is from the person that made that observation as they can be questioned about what they saw so as to test the truth of the fact asserted.
The more significant the issue to be tried and the impact of that issue the more important it is to be able to test the evidence in the usual way by cross examination.
The EA in Chapter 3 deals with the admissibility of evidence. We have already considered that evidence must be relevant to the issues or facts in dispute to be admissible (Part 3.1, s55) however not all relevant evidence is admissible.
Is it the best evidence?
In EA Part 3.2 s.59 we find the rule against hearsay evidence. That is where a previous representation is relied upon to prove the existence of a fact asserted in the representation and the person who made the representation is not giving evidence. to prove the fact that the father hit the child. It is only evidence of the fact that the lady across the road wrote a letter to the mother.
If the lady across the road had died prior to trial and appropriate notice had been given under the EA about the intention to use hearsay evidence about conversation (or the letter) then the evidence would be admissible however the weight it would be given would depend upon the other evidence in the matter (see ss 63 &64 EA).
The FLA provides an exception to the hearsay rule in relation to certain evidence given by children. Section 69ZV deals with the evidence of children, specifically in s.69ZV (2). If the court applies the hearsay rule in Division 12A proceedings (under section 69ZT (3)) and the evidence of a representation made by a child about a matter relevant to the welfare of that child or another child would not normally be admissible under the hearsay rule, it is not to be precluded on that basis alone, but as always the weight a court will give such a statement will be a matter for argument. It should be noted that this provision applies in relation to any representation including an implied representation whether oral or in writing or implied by conduct of the child (s.69ZV (5)).
Hearsay is about prior representations. Remember a representation can be made orally or in a visual/written form (e.g.: a document -which includes photographs, video, computer records etc.). There are the exceptions to the hearsay rule within the EA *Exceptions to the Hearsay Rule.
these are in Part 3. Not all the exceptions are covered in this paper but those which commonly relate to family law proceedings are considered.
EA s.60 Hearsay evidence relevant for a non hearsay purpose.
In civil proceedings once such evidence is admitted it can also be used for a non hearsay purpose. Not every document that is produced under subpoena by a business will fall into the category of business record. The record must be kept by the business for the purpose of running the business or in the course of running the business and the representation in the document was made by a person who had (or might reasonably be supposed to have had) personal knowledge of the fact asserted. The documents will not be admitted however if it was made in the contemplation of litigation or in connection with an investigation relating or leading to criminal proceedings.
The maker of the representation will still need to be called to prove the truth of the contents of the document where that fact is in issue so that the evidence may be tested.
EA s.73 Evidence of reputation as to relationships and age.
This rule allows hearsay evidence to be admitted that relates to marital status, age and family relationships.
EA s75. Hearsay rule does not apply to interlocutory proceedings provided that the source of the hearsay representation is stated.
An interlocutory proceeding has been held to be a proceeding which is not final and Opinion evidence is inadmissible under Part 3.3 of the EA unless it is something that the witness has the requisite expertise to give evidence about, as an expert witness.
For example, a witness cannot say "the father acted recklessly". This evidence offers an opinion about the father's conduct or/or draws a conclusion. Such evidence is inadmissible. The witness could however give evidence about facts that the witness personally observed that would allow the court to draw that conclusion.
It is very common in family law affidavits to read a statement that is opinion or conclusion evidence which the witness is not qualified to give. For example "the husband has serious mental issues"
"the husband is anxious and paranoid"
A witness who is not an expert psychiatrist cannot make such a statement of opinion and hope that it will be admissible. That witness could however set out the facts from which an expert might draw such a conclusion. Similarly stating the conclusion "the husband is a very violent man" would fall foul of the EA however stating the facts by which the Court could draw that conclusion is *Opinion Evidence.
likely to be admissible and be given weight. For example, the particulars of incidents of violence fixed in place and time and specifying the acts that took place and the frequency of such specific acts would allow the Court to draw the appropriate conclusion.
Sentences that start with the words "I thought", "I believe" or "It is my view" are
warning bells that what follows will more likely than not be a statement that is not relevant or if relevant to the issue in dispute an opinion given by the maker of the statement and therefore not admissible unless the opinion is an expert opinion which must then comply with the provisions of the EA that deal with experts.
The definition of what constitutes an opinion is "an inference drawn or to be drawn from observed and communicable data"
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The distinction between what is an opinion and what is a fact is sometimes not as clear as you might think. This is particularly so in relation to identification evidence.
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There are some limited exceptions to the opinion evidence rule. The first relate to evidence of an opinion where that evidence is relevant for a purpose other than to prove the truth of the fact about which the opinion was expressed (EA s.77 
Expert Evidence.
The EA creates an exception for opinion evidence which is wholly or substantially based on the opinion maker's specialised knowledge which in turn is based on the maker's training, study or experience (section 79). I do not intend to deal with expert evidence in any detail in this paper.
Section 81 of the EA creates a further exception to the hearsay and opinion rules in relation to evidence of an admission or a previous representation made in relation to an admission at the time the admission was made and to which it is reasonably necessary to refer so that the admission is understood. (2)).
You should note that FLA s69ZX (3) gives the court discretion to admit into evidence the transcript of evidence of any other proceedings and to adopt any findings decision or judgment in those proceedings.
Part 3.6 of the EA deal with the issues of tendency and coincidence however the rules in the part do not apply to evidence of the credibility of a witness, and: -
s.94 (3) This Part does not apply to evidence of; (a) the character, reputation or conduct of a person; or (b) a tendency that a person has or had; if that character, reputation, conduct or tendency is a fact in issue.
Thus evidence that is given to prove that a person has a tendency to act in a certain way is only admissible if such evidence is of "significant probative value" and the requisite notice is given 28 of the intention to use such evidence.
Tendency and coincidence evidence cannot be admitted for another purpose (EA s.95).
S.97 (1) & (2) EA
*Tendency and coincidence.
Evidence of "character, reputation or conduct" (tendency) cannot be used in civil proceedings to prove that a witness acts in a particular way unless the requirements of EA s.97 are met, namely that the requisite notice has been given and the court is of the view that the evidence will have significant probative value.
"Probative value" is defined in the EA dictionary as "probative value of evidence means the extent to which the evidence could rationally affect the assessment of the probability of the existence of a fact in issue".
Significant is not defined in the dictionary. Letters of negotiation whether or not they are titled "without prejudice" would fall into this category or statements by a party in an affidavit about the terms of an offer to resolve the proceedings.
This provision does not however exclude the terms of a signed agreement reached between parties but then not followed. These provisions are of wide impact and are important to remember. These provisions reflect the concept of "fairness" in the admission of evidence.
S.135 The court may refuse to admit evidence if its
Probative value is defined in the EA to mean "the extent to which evidence could rationally affect the assessment of the probability of the existence of a fact in issue".
Emotive evidence, particularly if the maker cannot be cross examined may fall within this category (that is evidence which is hearsay but is admitted for some other reason such as the provisions of Division 12 A). Each situation will turn on its own facts and the purpose for which the evidence is to be used.
General discretion to exclude or limit the use of evidence (EA ss135 & 136).
Similarly, evidence which is obtained in contravention of an Australian law may be excluded (s.138).
This chapter deals with the issues of proof. The civil standard of proof is found in EA s.140 (1), being on "the balance of probabilities". This subsection must however be read in conjunction with EA s.140(2) which provides for the discretion of the court to take into account the cause of action/defence and the nature of the subject matter and the gravity of the matters alleged.
You should refer to the previous discussion on Standard of Proof and s.140 earlier in this paper.
Judicial Notice and Matters of Common Knowledge.
This part permits judicial officers to take Judicial Notice of: - (2) The judge may acquire knowledge of that kind in any way the judge thinks fit.
(3) The court (including, if there is a jury, the jury) is to take knowledge of that kind into account.
(4) The judge is to give a party such opportunity to make submissions, and to refer to relevant information, relating to the acquiring or taking into account of knowledge of that kind as is necessary to ensure that the party is not unfairly prejudiced. Significantly the need to provide procedural fairness (or natural justice) is preserved by the section as an overriding requirement which in this case was not met in any event.
Facilitation of Proof.
EA Part 4.3 sets out certain rebuttable presumptions in relation to proof of documents or things produced by machines, devices or other processes; Commonwealth records; official records; public documents; receipt dates of items sent by post, presumptions in relation to the sending and receipt of electronic communications and telegrams; receipt of documents sent by Commonwealth agencies; presumptions in relation to the attestation of documents and authenticity of documents produced under seal.
Ancillary provisions.
Division 1 of this part provides a procedure to parties to request the maker of a representation in a document such as a business record, to be called to be cross examined. Failure to call the maker of the representation may mean that the representation in that document is given no weight.
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Division 2 permits certain Commonwealth records to be admissible by affidavit.
Division 3 provides the manner in which evidence foreign law may be adduced. Section.69ZT (1) of the FLA is the "usual" situation. As part of the mother's case, the mother wished to rely upon documents and medical opinions containing hearsay evidence about the family violence, (some of these documents being created in Iran). Both the father and the independent children's lawyer contended that this was a matter in which s.69ZT (3) of the FLA should apply.
Dawe J rejected that argument finding that the circumstances of this case were not "exceptional" and that the provisions of s.69ZT (1) The analysis of the Full Court in Khalil includes a review of significant prior decisions on s.69ZT (3) in particular the discretionary nature of the subsection.
In Maluka & Maluka, 39 Coleman J, sitting as a single judge re-hearing a case which had initially been heard by Benjamin J came to a different conclusion about the whether s.69ZT (3) should be invoked.
Benjamin J found although the risk of family violence in the case was grave the circumstances were not exceptional for the purposes of s.69ZT (3). The Full Court found no error with the manner in which Benjamin J had decided that particular issue; however, the decision was overturned on other grounds and remitted for hearing before Coleman, J. It is suggested that in line with the principles of fairness and transparency where controversial evidence is to be relied upon the judicial officer needs to identify the use to which the evidence has been put and the weight that has been attributed to it.
Section 69ZW of the FLA allows the Court to make an order to obtain information from prescribed State or Territory authorities in relation to issues of family violence and child abuse. The prescribed authorities are set out in the Family L:aw Act Regulations in regulation 12CD (which then refers to Schedule 9 of the Regulations).
Section 69ZW (5) of the FLA requires the Court to admit into evidence those documents or information received from the relevant authorities if the court intends to rely upon those documents or information.
The section also deals with the issues of 'notifiers' and information that might identify the notifier and the very limited circumstances that the identification information can be released.
FLA s.69ZW Evidence relating to child abuse or family violence.
In keeping with the principles of strict case management this section provides the court with wide powers to direct how and what evidence that will be given including limiting time for oral argument, limiting time for the giving of evidence; when evidence might be given orally, limiting the numbers of witnesses and directing what evidence may not be given by witnesses.
The court is specifically given power to:--admit into evidence transcripts from other proceedings; and -draw conclusions from that transcript; and -adopt any recommendations or findings, decisions or judgments of another court, tribunal or those of the current court, in the other proceedings.
This section may be significant where proceedings for criminal matters have taken place that are relevant to the facts in issue before the court dealing with the child related matter.
Finally, in FLA s.69ZX (4) limits the use of EA s.126(H) which relates to the protection of journalists' sources. Under the FLA the court may permit evidence that identifies a journalists' source if the court considers that the same would be in the best interests of the child for that information to be disclosed.
EA s69ZX Court's general duties & powers relating to evidence.
Although division 12 A was aimed at providing a framework within which parenting cases could be dealt with in a more child and user friendly environment, the overarching requirement that the court act in the best interests of the child means that where there are complex factual issues particularly those involving violence and abuse, the court will be required to conduct the factual enquiry with rules that provide fair and predictable outcomes.
Do not forget the important role the EA plays in ensuring those fair and predictable outcomes. When drafting affidavits and gathering evidence to support your client's case do not undertake this task without considering the likely weight the evidence will be given having regard to the provisions of the EA. Provisions about leading questions, revival of memory, unfavourable (formerly hostile) witnesses, limits on reexamination, prior inconsistent statements and leave to recall witnesses are exclude by s.69ZT (1) however these are matters for which the judicial officer would otherwise still retain discretion in respect of given the principles of the division.
FLA
Part 2.2 Documents
Provisions which relate to the proving of the contents of certain documents including documents from foreign countries, the proof of voluminous and/or complex documents by way of summary, and the abolition of the original document rule for the purposes of admission into evidence do not apply for the admission of evidence under the section.
Part 2.3 Other Evidence
Provisions relating to the giving of evidence by means other than by way of witnesses or documents (for example by way of view or demonstration) do not apply for the admission of evidence under the section.
Part 3 Admission of Evidence
Part 3.2 Provisions in relation to the exclusion of hearsay evidence do not apply.
Part 3.3 Provisions in relation to the exclusion of opinion evidence do not apply.
Part 3.4 Provisions in relation "admissions" do not apply.
Part 3.5 Provisions in relation to the exclusion of judgments, decisions and convictions do not apply.
Part 3.6 Provision about the use of tendency and coincidence do not apply.
Part 3.7 Provisions in relation to the admission of credibility evidence do not apply.
Part 3.8 Provisions in relation to the admission of character evidence do not apply.
